Message

From: Kupchan, Simma [Kupchan.Simma@epa.gov]

Sent: 1/14/2021 3:22:16 PM

To: Fotouhi, David [Fotouhi.David@epa.gov]

cC: Palmer, Leif [Palmer.Leif@epa.gov]; Siegal, Tod [Siegal. Tod@epa.gov]; Neugeboren, Steven

[Neugeboren.Steven@epa.gov]; Simons, Andrew [Simons.Andrew@epa.gov]; Ghosh, Mita [Ghosh.Mita@epa.gov];
Creswell, Michael [Creswell. Michael@epa.gov]

Subject: Last document - FL Assumption - Request for review

Attachments: draft RTC on executed PA - 01-13-2021 245pm - clean (003).docx

Thanks, David. I’'ve done so, and because there were a few documents flying yesterday, I’'m also flagging the second and
final document for leadership review -- a 4-page letter and RTC -- that Jeaneanne circulated yesterday. This closes out
the extra 30-day consultation, and she’d like to send it out this afternoon if possible. Feel free to let us know if you have
any comments on this.

This should be it! Thanks for your attention.

Simma Kupchan

EPA Office of General Counsel
Water Law Office

WIC North Building # 7426Q,
202-564-3105

From: Fotouhi, David <Fotouhi.David@epa.gov>

Sent: Wednesday, January 13, 2021 7:24 PM

To: Kupchan, Simma <Kupchan.Simma@epa.gov>

Cc: Palmer, Leif <Palmer.Leif@epa.gov>; Siegal, Tod <Siegal. Tod@epa.gov>; Neugeboren, Steven
<Neugeboren.Steven@epa.gov>; Simons, Andrew <Simons.Andrew@epa.gov>; Ghosh, Mita <Ghosh.Mita@epa.gov>;
Creswell, Michael <Creswell.Michael@epa.gov>

Subject: Re: Deliberative: FL Assumption - Request for review

Please provide this revised language to the broader team and Mary and Anna. Thanks!

Sent from my iPhone

On Jan 13, 2021, at 4:47 PM, Kupchan, Simma <Kupchan,Simma@epa. gov> wrote:

David,

Ex. 5 AC/DP
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Ex. 5 AC/DP

Thanks for your attention.

Simma Kupchan

EPA Office of General Counsel
Water Law Office

WIC North Building # 7426Q
202-564-3105

From: Palmer, Leif <Palmer.leif@ena. sov>

Sent: Wednesday, January 13, 2021 3:34 PM

To: Siegal, Tod <Giegal Todepa gov>; Fotouhi, David <Fotouhi. David@ena gov>; Neugeboren, Steven
<Meugeboren Steven@epa.gov>; Simons, Andrew <Simons Andrewf@epa.gov>; Kupchan, Simma
<Kupchan Simma@ena.gov>; Ghosh, Mita <Ghosh. Mita@epa.gow>

Subject: RE: Deliberative: FL Assumption - Request for review

I was thinking of suggesting something similar to what Tod provided but with attribution.

Something like thierx | 5 A C I D P

From: Siegal, Tod <3isgal. Todi@epa.gov>

Sent: Wednesday, lanuary 13, 2021 2:56 PM

To: Fotouhi, David <Fotouhi.Davidi@epa.gov>; Neugeboren, Steven

<Meugeboren Steven@epa.gov>; Simons, Andrew <SimonsAndrew@epa.gov>; Kupchan, Simma
<Kupchan.Simma@epa.zov>; Palmer, Leif <Palmer. Leif@epa.gov>; Ghosh, Mita

<Ghosh dMita@ena gov>

Subject: RE: Deliberative: FL Assumption - Request for review

Ex. 5 AC/DP

Ex. 5 AC/DP

Thanks.
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Tod Siegal

U.S. EPA, Office of General Counsel
Cross-Cutting Issues Law Office
202-564-5552

From: Fotouhi, David <Fotoubi.David@epa.gov>

Sent: Wednesday, January 13, 2021 2:25 PM

To: Neugeboren, Steven <Neugeboren. Steveni@epa.gov>; Simons, Andrew
<SimonsAndrew@epa.gov>; Kupchan, Simma <kupchan. Simma@epa.gov>; Siegal, Tod
<Siegal. Tod@epa.gov>; Palmer, Leif <Palmer leif@epa.gov>; Ghosh, Mita

<Ghosh Mita@ens gov>

Subject: RE: Deliberative: FL Assumption - Request for review

WLO/ORC: What are your thoughts on this draft letter? | Ex. 5 AC/DP i

Ex. 5 AC/DP

Acting General Counsel

U.S. Environmental Protection Agency
Tel: +1 202.564.1976

fotouhl david@ena qov

David Fotouhi

From: Gettle, Jeaneanne <Gettle leansannafiepa. goy>

Sent: Tuesday, January 12, 2021 4:16 PM

To: Wildeman, Anna <wildeman.anna@ena gov>; Fotouhi, David <Folouhl David@ena gov>;
Walker, Mary <walker.marvi@epa.gov>

Cc: Kramer, Jessica L. <kramer iessical@epa.gov>; Goodin, John <Goodin john@epa.gov>;
Eisenberg, Mindy <Eissnbsers Mindy@epa.gov>; Neugeboren, Steven

<Meugehoren Steven@epa.gov>; Simons, Andrew <Simons Andrew@ena.gov>; Kupchan, Simma
<Kupchan.Simma@iepa.gov>; Siegal, Tod <Sisgal Tod@epa.zov>; Palmer, Leif

<Palmer leif@ena gov>; Ghosh, Mita <Ghosh. Mita@epa.gov>; Mcgill, Thomas

<Mcgill. Thomas@epa.gov>; Calli, Rosemary <Calll Rosemary@epa.gov>

Subject: Deliberative: FL Assumption - Request for review

Deliberative
Anna, David and Mary:

Under the programmatic agreement executed as part of the assumption process for FL the
parties agreed to a 30-day timeframe to “engage in and complete further discussions with the
Florida SHPO, FDEP, the ACHP, and the Consulting Tribes, to consider potential amendments to
this PA regarding continuing tribal engagement and EPA oversight of the State’s administration
of its 404 program.” EPA initiated these discussions in December and is set to conclude them at
the end of this week. We have not, at this time, identified a need to amend the PA. To wrap
this up, we intend to document suggestions/comments received and our responses and transmit
those responses to the parties who participated in the meetings (the consulting parties from
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assumption). We are in the process of preparing the wrap-up document but have one issue we
need your input on relative to these discussions.

As you are aware, EPA completed consultation pursuant to the National Historic Preservation
Act on FL's request to assume the 404 Program prior to our decision to approve that request in
December. The ACHP acknowledged our completion of the consultation process at that time
and EPA summarized for the consulting parties the consultation process and provided copies of
the executed Programmatic Agreement. During the discussions referenced above, the
consulting Tribes have made numerous assertions that we should have included the Jena Tribe
of Choctaw Indians and the Seminole Tribe of OK in our consultation process under the

NHPA Ex. 5 AC/DP

Ex. 5 AC/DP

| would appreciate your review and feedback on this letter prior to Thursday. If approved we
would send the letter before the end of the week and include it as part of our response
summary discussed in paragraph 1. If you have any questions on this matter, please let me
know.

Thanks
Jeaneanne
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